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lawfully inure, to the benefit of any
private shareholder or individual.

Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the De-
partment of Health and Human Serv-
ices to whom the authority involved
has been delegated.

State agency means (1) in the case of
a facility with respect to which a grant
was made under title VI of the Public
Health Service Act or any of the stat-
utes listed in §124.701(b), the State
agency designated pursuant to section
604 of the Public Health Service Act or
its successor agency, and (2) in the case
of a facility with respect to which a
grant was made under title XVI of the
Public Health Service Act, the State
health planning and development agen-
cy designated pursuant to title XV of
the Public Health Service Act.

Then value means the value of the fa-
cility on the date the facility is sold,
transferred or ceases to be used for a
permissible use as described in §124.704.

§124.703 Federal right of recovery.

(a) If any facility is at any time with-
in 20 years after the completion of the
grant-assisted construction or mod-
ernization sold or transferred to any
entity which is either not qualified for
a grant under the statute pursuant to
which the grant was awarded or not ap-
proved as a transferee by the State
agency, the United States shall be enti-
tled to recover on the basis of joint and
several liability from any transferor,
transferee, or successive transferee of
the facility an amount determined in
accordance with this subpart.

(b) If any facility at any time within
20 years after the completion of the
grant-assisted construction or mod-
ernization ceases to be a public or
other non-profit facility that would
have been eligible for a grant under the
statute pursuant to which the grant
was awarded, the United States shall
be entitled to recover from the owners
of the facility an amount determined
in accordance with this subpart.

§124.704 Notification of sale, transfer,
or change of use.

(a) The transferor of a facility that is

sold or transferred as described in

§124.703(a), or the owner of a facility

§124.704

which ceases to be a public or other
nonprofit facility as described in
§124.703(b), shall provide the Secretary
written notice of such sale, transfer, or
other change not later than 10 days
after the date on which the sale, trans-
fer, or change occurs.

(1) Transfer. For purposes of this sub-
part, a transfer occurs when a facility
is conveyed to another entity through
lease, merger, bankruptcy, foreclosure,
or other arrangement.

(2) Cease to be. For purposes of this
subpart,

(i) A facility ‘‘ceases to be’ a facility
for which a grant could have been made
under the statute pursuant to which
the grant was awarded when it is no
longer operated as such a facility; and

(ii) A facility ‘‘ceases to be a public
or nonprofit facility’” when an entity
that is not a public or other non-profit
corporation or association assumes
management responsibilities with re-
spect to the facility which, in the Sec-
retary’s judgment, are so pervasive as
to constitute operation of the facility.
The manager will not be deemed to be
the operator of the facility if the man-
agement agreement contains both of
the following provisions:

The Board of Directors of the facility re-
tains authority to terminate the agreement
at any time upon reasonable notice to the
contractor.

No employee of the contractor may be a
member of the facility’s Board of Directors.

In the absence of either of these provi-
sions the Secretary will consider the
degree of control granted to the man-
aging organization over patient admis-
sion, determination of what services
will be provided, and charges for serv-
ices provided in the facility.

(b) Content of Notice. The notice re-
quired by paragraph (a) of this section
shall be sent to the Secretary by cer-
tified mail, and shall contain or be ac-
companied by

(1) The date of the sale, transfer, or
other event that gives rise to the no-
tice;

(2) Copies of any sales contracts,
lease agreements, management con-
tracts or other documents pertinent to
the event giving rise to the notice;

(3) Estimates of current assets, cur-
rent liabilities, book value of equip-
ment, the expected value of land on the
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§124.705

new owner’s books, and the remaining
depreciation for all fixed assets in-
volved in the transaction calculated on
a straight line basis using commonly
adopted expected useful lifetimes.

(c) Failure to provide notice. Failure to
provide the information required by
paragraph (b) of this section, will be
considered failure to provide the notice
required by this section. In any case in
which such information has not been
provided, the Secretary will, promptly
upon receiving an incomplete notice or
otherwise discovering that a sale,
transfer or other event giving rise to a
recovery may have occurred, send a
letter to the owner of the facility re-
questing the information needed to cal-
culate a recovery amount.

(Approved by the Office of Management and
Budget under control number 0915-0099)

§124.705 Amount of recovery.

(a) Except as provided in §124.706, the
amount that the United States shall be
entitled to recover under this subpart
is that amount bearing the same ratio
to the then value of so much of the fa-
cility as constituted an approved
project (or projects) as the amount of
Federal participation bore to the cost
of the construction or modernization
under such project (or projects).

(b) The then value of the facility will
be based on:

(1) The transaction value in the case
of an arms-length sale or transfer, or

(2) A depreciated reproduction value
in the absence of an arms-length sale
or transfer or if the buyer fails to pro-
vide, within 60 days after the date of
the Secretary’s letter described in
§124.704(c), the information which, in
the judgment of the Secretary, is nec-
essary to establish, adjust, and appor-
tion a transaction value. As used in
this section, ‘‘transaction value”
means in the case of a sale, the sale
price, and in the case of a lease, the
value of the lease plus the residual
value of the facility at the termination
of the lease (i.e., the reproduction
value or, if appropriate, an alternative
use value).

(c) The transaction value will be ad-
justed to account for the purchase or
lease of other assets and the assump-
tion of liabilities associated with the
transaction. To determine the amount
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of Federal recovery, the adjusted value
will be apportioned to the grant-aided
assets by the ration of the remaining
useful lifetime values of those assets to
the sum of the remaining useful life-
time values of all assets not previously
accounted for in adjusting the trans-
action value.

(d) A depreciated reproduction value
will be established by calculating a re-
production value using construction
cost indexes or current costs per square
foot for construction, depending on
which is more relevant to the type of
construction associated with the grant.
This reproduction value will then be
adjusted by the ratio of the remaining
useful life to the total useful life for
the assets involved.

() In calculating the recovery
amount, the Secretary will include as
Federal participation any grant assist-
ance received by the facility under an
authority listed in §124.701 and any as-
sistance supplementary to that assist-
ance received for the construction or
modernization of the facility under the
Public Works and Economic Develop-
ment Act of 1965 (42 U.S.C. 3121, et seq.)
or the Local Public Works Capital De-
velopment Act of 1976 (Pub. L. 94-369).

§124.706 Calculation of interest.

(a) In addition to the amount of re-
covery calculated under §124.705, the
United States shall be entitled to re-
cover interest on such amount in ac-
cordance with this section at the rate
determined by the Secretary based on
the average of the bond equivalent of
the weekly ninety-day U.S. Treasury
bill auction rate for the quarter pre-
vious to the quarter in which interest
begins to accrue under this section.

(1) Change of status before July 18,
1984. For facilities that were sold or
transferred or which ceased to be pub-
lic or other nonprofit facilities before
July 18, 1984, interest will be charged
beginning August 17, 1984, or 180 days
after the date of such sale, transfer or
other, whichever is later, and ending
on the date the amount the United
States is entitled to recover is col-
lected.

(2) Change of status after July 17, 1984.
For facilities that are sold or trans-
ferred or which cease to be public or
other nonprofit facilities after July 17,
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